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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,290 


CHRISP HEARD, JR., 
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Ve 
THE UNITED STATES OF AMERICA, 
APPELLEE. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


Appellant, by his attorneys, appointed by 
this Court, files this brief in support of his eupeat 
from the judgment and order of the U. S. District Court 
for the District of Columbia dated December 6, 1963, by 
the terms of which appellant was adjudged guilty on all 


counts of a nine-count indictment alleging violation of 


Federal narcotics statutes, 26 U.S.C. §§ 4705(a), 4704 a) 


and 21 U.S.C. § 174 (sale, possession and facili- 
tation of concealment and sale of narcotic drugs, 
knowing the aame to have been imported contrary ! 
to law), and sentenced to ten years imprisonment . 
On December 17, 1963, appellant was permitted to. 
proceed on appeal in forma pauperis by the District 
Court. This Court has jurisdiction of the appeal 
under 28 U.S.C. § 1291. | 


Statement of the Case 

On January 2, 1963, appellant was indigted 
on a nine-count indictment alleging violation of 
Federal narcotics statutes, 26 U.S.C. §§ 4705(a)» 
4704(a) and 21 U.S.C. § 174. Counts one, four and 
seven charged appellant with having transferred heroin 
hydrochloride on October 22, 24 and 26, 1962 in vio- 
lation of 26 U.S.C. § 4705(a). Counts two, five and 
eight charged appellant with having transferred the 
same heroin hydrochloride on the same three occasions 
not in or from the original stamped package in ton 
lation of 26 U.S.C. § 4704(a). Counts three, six and 
nine charged adpellant with facilitating the conceal- 


ment and sale of the same heroin hydrochloride on the 


same three occasions in violation of 21 U.S.C. § 174. 


=AC 


Appellent pleaded not guilty to ell nine counts: 


on Februery 1, 1963. 

On March 22, 1963 eppellant's motion for 
a mentel examination was granted by the District 
Court and appellent wes committed to St. Blizebeth> 
Hospital. On June 22, 1963 the District Court wes 
advised by David W. Harris, M. D., Acting Super- 
intendent of St. Elizabeths Hospital, that examina- 
tion of appellant indicated that he was mentally 
competent to stand trial, that on or about October 
22, 24 and 26, 1962 (the dates of the alleged 
offenses) appellant was actively addicted to nar- 
cotics, that the criminal acts with which he was 
charged, if committed by him, were causally related 
to appellant's narcotic addiction, and that appellant 
weg not suffering from a mental disease or defect at 
the time the alleged criminal acts were committed. 

Appellant wes tried before a jury on Octo- 
ber 21, 22 and 23, 1963 and found guilty on all nine 
counts. On December 6, 1963 appellant was adjudged 
guilty on all nine counts by the District Court and 
sentenced to ten years imprisonment on the indictment, 
with a recommendation that appellant be committed to 


-3- 


the U. S. Public Health Service Hospital, Lexington, 
Kentucky. 

The only evidence submitted at trial with 
respect to the actual commission of the alleged 
criminal acts by appellant was the testimony of George 
|, Dillworth, an agent with the Federal Bureau of 
Narcotics. (Tr. 5) Mr. William Nichols, who was) 
specially employed as an informant by the Federal’ 
Bureau of Narcotics, was present on each occasion 
when the alleged criminal acts occurred, but he aid 
not testify at trial. (Tr. 7, 13, 18, 22, 43) Also, 
appellant and one Buzzy, who was allegedly with appei— 
lant on the first occasion, did not testify at trial. 
(Tr. 7) | 

At the trial, the Government's evidence dis- 
closed that on October 22, 1962, Agent Dillworth end 
Mr. Nichols were riding about the District of Columbia 
in a car owned and operated by Mr. Nichols for ‘the 
purpose of discovering illicit narcotics traffic. 

(tr. 6, 7, 25) Agent Dillworth was working in a 
plainclothes capacity. (Tr. 11, 12) : 


17 At trial, Mr. Nichols was also referred to as 


"Mr, Apples." (Tr. 23) 
ye 


After riding about the District of 
Columbia for approximately two or three hours, - 
Agent Dillworth and Mr. Nichols came upon appel- 
lant in the vicinity of 14th Street and Florida 
Avenue, Northwest, in the District of Columbia, 
As Mr. Nichols pulled-up to the intersection of 
14th Street and Florida Avenue, appellant, who 
was crossing the intersection, allegedly called to 
Mr. Nichols. (Tr. 7, 25, 27) Agent Dillworth 
testified that he could not recall what appellant 


said, although he did remember that it had nothing 


to do with narcotics. [{Tr. 32, 34) 

Agent Dillworth was sitting in the front 
seat of Mr. Nichols! car, which was a two-door 
automobile. Appellant and one Buzzy, who was 
allegedly with the appellant, approached the auto- 
mobile and Agent Dillworth leaned forward so that 
appellant and Buzzy could enter the rear seat. 
Thereupon, Mr. Nichols proceeded to 7th and T 
Streets, Northwest. (Tr. 10, 27, 29, 34) 
~2/ The identity of Buzzy and his relationship 

with appellant was not developed at trial. 
(tr. 50) 
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While proceeding to 7th and T Streets, 
appellant allegedly said to Mr. Nichols: 
Appellant: "What are you doing out here?” 
Mr. Nichols: "Looking." 
Agent Dillworth testified that Mr. Nichols' reply 
meant, in the parlance of narcotics language, that 
he was "out to purchase some heroin." Allegedly, 
appellant then stated that he had some of the “best 
stuff in town" and he asked Mr. Nichols what he was 
going to do. (Tr. 7; 33) At this point, Agent Dill- 
worth "spoke up” and offered to purchase two bags of 
heroin from appellant. Then, Agent Dillworth gave 
appellant $20 and appellant thereupon handed two pagk- 
ages containing heroin to Agent Dillworth. The $20 
was from Government funds advanced to Agent Dillworth 
by the Federal Bureau of Narcotics. (tr. 7, 8, 44) 
Agent Dillworth testified that after he had 
obtained the two bags of heroin from appellant, 
appellant wrote his first name, an address and a tele- 
phone number on an envelope and gave the same to Mr. 


Nichols. (Tr. 8, 9) Following those events, appellant 


departed from the car of Mr. Nichols. (Tr. 34) 
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On October 23, 1962, Mr. Nichols had a 
conversation with appellant and told appellant that 
Agent Dillworth was his cousin and that his name was 
George. During the same conversation, the possi- 
bility that Agent Dillworth would want to purchase 
more narcotics was discussed by Mr. Nichols and athe 
appellant. (Tr. 37) 

On October 24, 1962, after riding about the 
District of Columbia for about an hour in search of 
persons from whom narcotics could be purchased, Agent 
Dillworth and Mr. Nichols came upon the appellant in 
the 1300 block of V Street, Northwest. (Tr. 12, 38, 
39) The time was approximately 2:00 p.m. (Tr. 14) 
Although Agent Dillworth had not contacted or attempted 
to purchase narcotics from anyone previous to meeting 
the appellant, he denied that he had been looking! only 
for the appellant. (Tr. 39) 

Agent Dillworth observed the appellant while 


Mr. Nichols' car was still in motion and he called to 


the appellant. (Tr. 12, 40) Then Mr. Nichols stopped 
his car and the appellant entered the same. As Mr. 
Agent Dillworth testified that he knew of the 
apparent since the end of July, 1962. (Tr. 
23, 2 
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Nichols proceeded to drive, Agent Dillworth asked 
the appellant: 

“What is the chance of getting some weight?” 
Agent Dillworth testified that, in the parlance of 
narcotics language, this meant purchasing a bulk or 
large amount of heroin instead of a small quantity. 
(Tr. 13, 41) Appellant did not have a large amount 
of heroin with him, but he allegedly told Agent Dill- 
worth that if he would meet appellant at six o'clock 
he would sell him 25 bags for $190. Agent Dillworth 
said he would try to get the money together and meet 
appellant at six o'clock. Then, Agent Dillworth tola 
appellant that he would purchase three bags of heroin. 
At this point, Agent Dillworth gave appellant $30 
and appellant thereupon handed three packages con- 


taining heroin to Agent Dillworth. (Tr. 13, 14) 


As on the first occasion, Agent Dillworth used Govern- 


ment funds furnished by the Federal Bureau of Narcotics 
to purchase the heroin. (Tr. 15, 44) 

On October 26, 1962, Agent Dillworth tele- 
phoned appellant and told him that he wanted to pur- 
chase 12 bags of narcotics for $100. Allegedly, the 
appellant told Agent Dillworth to come to his house 
and bring Mr. Nichols with him. (Tr. 17) 
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Agent Dillworth and Mr. Nichols proceeded 
to appellant's house at 1430 Webster Street, North- 
west, in Mr. Nichols' automobile for the specific 
purpose of purchasing narcotics. When Agent pill- 
worth and Mr. Nichols arrived at appellant's house, 
appellant came out and entered Mr. Nichols’ car and 
Agent Dillworth asked appellant if he had the heroin 
with him. Allegedly, appellant stated that he had 
the heroin with him but that they should go to 905 
Webster Street, Northwest, where they would be "safe." 
When they arrived at 905 Webster Street, appellant 
left the car and walked : > to the front porch of a 
house at that address and knocked on the front door. 
Agent Dillworth testified that he did not observe the 
appellant, who had his back to him, talking to anyone 
on the porch. Appellant returned to the car, entered 
the same, and Agent Dillworth gave him $100 for 12 
packets of heroin. As on the two previous occasions, 
the heroin was purchased by Agent Dillworth with: 
Government funds advanced by the Federal Bureau of 
Narcotics. (Tr. 18, 19, 43, 44) 

At the trial, court-appointed counsel 


called, as witnesses for the defense, three psychia- 


trists from St. Elizabeths Hospital: Dr. Wilbur A. 
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Hamman, Dr. Mauris M. Platkin and Dr. Dorothy S. Dobbs . 
(Tr. 76, 82, 90) Each of the psychiatrists had ex- 
amined appellant when he had been committed for ob- 
servation by the District Court. Each of the pay- 
chiatrists testified that the appellant had been 
addicted to narcotics at the time the alleged criminal 
acts were committed and because of such addiction, 

each was questioned with respect to the mental con- 
dition of the appellant at the time the alleged | 
criminal acts were committed. (Tr. 77, 84, 91) 


Dr. Hamman testified in part as follows: 


(Tr. 77-82) 

BY MR. GILLCRIST: | 

Q Did you ascertain -- or what did you as- 
certain, if anything, with respect to how 
long the defendant had been so addicted? 
Oh, for many years. I think it started in 
the very late forties or early fifties. 
This is by his own history. 


Q Doctor, directing your attention to this same 
period of time, [October 22, 24 and 26, 1962] 
this is with respect to all these questions, 
in attempting to procure narcotics would the 
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behavior controls of the defendant be 
affected? 

Yes, I think they would. 

In what fashion would they be affected? 
My best analogy would be the same way the 
behavior controls in the person thirsty 
in the desert would be affected -- he would 
want water. 

Would you say, again, with respect to the 
same period of time and the same circum- 
stances, would his emotional processes be 


affected? 


Same answer. [Yes.] 


Would your analogy be the same? 
Yes. 
But you would agree that his behavior con- 
trols and his emotional processes would be 
affected by this addiction? 
Yes. 
controls 
And these behavior /and emotional processes, 


would they cause him to purchase narcotics? 


They could. 


Dr. Mauris M. Platkin testified in part. 


as follows: (Tr. 82-86) 

BY MR. GILLCRIST: 
Doctor, with respect to this defendant at 
this particular period of time -- all my 
questions relate to this defendant and this 
particular period of October 22 through: the 
26th of 1962 -- having drug addiction, would 
his behavior controls be affected by, or 
impaired by that drug addiction? 
Not significantly. The question, I think, 
would have to be a little more specific, 
but in general I would say no. 
In what fashion would you say it would have 
to be more specific? 
Well, if he was under extreme necessity, to 
obtain a fix, to use the common term -- 
Injection of heroin? 
Yes, or narcobics. 
Narcotics. 
Yes. 
If he was in need of a fix, would his 
behavior controls then be impaired? 
Limited, they might be impaired. 
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Would his emotional processes be impaired? 


Yes, I think they would. 


Q Doctor, would his behavior controls ReCOe 
impaired in the fashion that you have de- 
scribed -- his emotional processes in the 
fashion you describe, that his condition of 
mind -- if he were in need of a fix, as you 
put it -~ would this cause him to purchase 


narcotics? 


THE WITNESS: ) Well, I suppose you could say 


that it would. If he is looking desperately 
to obtain a certain substance, he would obtain 
it by purchase or any other means. 
Dr. Dorothy S. Dobbs testified in part 
as follows: (Tr. 91-94) | 
BY MR. GILLCRIST: 
Now, Doctor, did you ascertain in what fashion 
he was taking narcotics at that time? 
To the best of my recollection he was using 
narcotics intravenously; is that the meaning 
of your question? : 
And do you know what type of narcotics he 


was using? 


a5 


Rrimarily, I believe it was heroin. 


Do you know how long this was going on? 


Since sometime in the 1950's. I don't 
recall the exact date. 
Would your recollection be refreshed if 
you checked your file? 
Yes. (Referring to file.) 
According to one statement in the chart 
his narcotics usage goes back to 1948. 
At what point he actually became addicted, 
I don't know. I think it is subsequently 
documented at least as far back as 1955, 
possibly earlier than that. 
Doetor, did you ascertain how often he 
was taking narcotics during the period of 
1962 or, particularly, October of 19622 
That information, of course, could have 
come only from his own statement. There 
is a statement in the record that he has 
used narcotics three or four shots per day, 
and up to eight or..nine. 
Doctor, in this condition would his behavior 
controls be substantially impaired? 
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As a result of the heroin or of the active 

process of the addiction in which case he 

might need a fix, to use the slang term, 

yes, they would be. 

And would his mental or emotional processes 

be substantially affected? 

For the same reasons, yes. 

And Doctor, would this condition which you 

have described -- would this lead to dealing 

in the narcotic trade? 

Yes. 

On the basis of the above testimony, court— 
appointed counsel for the defense requested the District 


Court to instruct the jury on the defense of insanity. 


(Tr. 95,96) The following colloquy took place between 


the trial court and counsel: 
MR. GILLCRIST: Your Honor, before we start 
argument, I wanted to submit one instruction 
to Your Honor and inquire concerning a icouple 
of other ones. 
THE COURT: What is the instruction? 
MR. GILLCRIST: With respect to willYour 
Honor instruct on the insanity defense? 
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THE COURT: No, there is no evidence of it. 
MR. GILLCRIST: Your Honor, may I call Your 
Honor's attention to the Blocker case which 
was decided this summer? 

THE COURT: I know the Blocker case. 

MR. GILLCRIST: And the definition of mental 
disease given in that is, I believe, what 
Doctor Dobbs certainly testified to. 

THE COURT: There are many cases in which an 
act committed by a person is abnormal, ‘but 
does not fall within the range of mental 
disease or mental defect. 

MR. GILLCRIST: Substantially affecting his 
emotional processes, substantially affecting 
his behavior controls -- 

THE COURT: Denied. 

MR. GILLCRIST: Your Honor, just for the 


record, even though you denied it, this would 


have been included in such instruction, 
(Counsel thereupon handed written instruction 
to the Court.) 

Then, on the basis of the testimony of Agent 


Dillworth, court-appointed counsel for the defense 


requested the District Court to instruct the jury 


on the defense of entrapment. (Tr. 96) The following 
colloquy took place between the trial court and counsel: 

MR. GILLCRIST: Secondly, will Your Honor 

instruct on entrapment? 

THE COURT: No. There is notevidence of 

entrapment. 

MR. GILLCRIST: I point out to Your Honor -- 

THE COURT: I know all about entrapment, 

and if you have somebody who says, "Do 

you have any stuff?" or, "Do you want to 

sell any heroin?” it is not entrapment. 

Thereafter, when the District Court instructed 
the jury, it gave no instructions-.on bhe defense of 
insanity or the defense:of entrapment. The jury 
found the appellant guilty on all nine counts of: the 
indictment. (Tr. 98-118) 

Statement of Points 

1. District Court erred in refusing to 
instruct the jury on the defense of insanity when there 
was some evidence supporting the issue of mental 
disability. 
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2, District Court erred in refusing to. 
instruct the jury on the defense of entrapment when 


the Government's evidence raised the issue of induce- 


ment. 


Summary of Argument 
1. At trial, three psychiatrists testified 


that appellant was addicted to narcotics at the time 


the criminal acts allegedly occurred. The same 
three psychiatrists testified that appellant's behavior 
controls and emotional or mental processes were affected 
by appellant's need for narcotics. Further, one of the 
psychiatrists testified that if appellant's addiction 
wes as serious as contended, then appellant's behavior 
controls were substantially impaired and his emotional 
or mental processes were substantially affected as a 
result of appellant's need for narcotics. Thus, there 
was at least some evidence on the issue of criminal 
responsibility and therefore the gourt should have 
instructed the jury on the defense of insanity. 

2. At the trial an Agent of the Federal 
Bureau of Narcotics testified that the criminal acts 
were allegedly committed by appellant on three aif- 


ferent occasions. The Government's evidence showed 


= Ie) s 


that on each occasion the Agent was acting for the 
Federal Bureau of Narcotics in a plainclothes capacity 
for the purpose of discovering illicit narcotics 
traffic. Also, on each occasion the Agent was accom- 
panied by an informant, who was employed by the Federal 
Bureau of Narcotics. Further, on each occasion trans- 
portation was furnished to the appellant by the in- 
formant. On each occasion the appellant furnished 
narcotics to the Agent after the Agent had requested 
the same from the appellant. Additionally, on each 
occasion the Agent obtained the narcotics from the 
appellant through the use of Government funds ad-+ 
vanced to the Agent from the Federal Bureau of Nar- 
cotics. These facts were sufficient to raise the 
issue of inducement and therefore the court should 
have instructed the jury on the defense of entrapment. 
Argument 
1. 
District Court Erred in Refusing to 
Instruct the Jury on the Defense of 


Insanity When There Was Some Evidence 4 / 
Supporting the issue of Mental Disability 


For this portion of the Argument the Court's. 
attention is directed to the reporter's franscript, 
pp. 76-80, pp. 90-96. 
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In view of the status of the law in the 
District of Columbia, it is submitted that the 
District Court committed reversable error in failing 
to instruct the jury on the defense of insanity, 
when specifically requested to do so by defense 


counsel. 


5/ 
In Durham v, United States, this Court 


set down the rule that “an accused is not criminally 
responsible if his unlawful act was the product of 
mental disease or mental defect." = Further, in that 
case, this Court, under the doctrine of Davis v. 
United States, L instructed that: 
Whenever there is "some evidence" 

that the accused suffered from a 

diseased or defective mental con- 

dition at the time the»unlawful act 

was committed, the trial court must 

provide the jury with guidelines for 

determining whether the ES can be 


held criminally responsible. 


BY See ERS (D.C. Cir. 1954). 
=, F.2d at 874, 875. 


214 
Y, 160 U.S. 469 (1895). 
"O/ 214 F.2d at 875. 
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In essence, if there is "some evidence" 
that the accused was suffering from a mental disease 
or mental defect at the time the alleged criminal act 
was committed, the issue of criminal responsibility 
has been raised and the trial court must instruct 


the jury on the defense of insanity. 


In Durham, this Court went on to distinguish 


the terms “disease” and "defect", the former being 
"a [mental] condition which is considered capable of 
either improving or deteriorating; and the latter 
being “a [mental] condition which is not considered 
capable of either improving or deteriorating and 
which may be either congenital, or the result of 
injury, or the residual effect of a physical or: 
mental sae Ee), However, in Durham, this Court 
did not set out any definition to be followed in 
determining what should be included in the cerns 
"atsease" or "defect", nor did this Court set any 
standard as to what would constitute "some evidence.” 
This came in McDonald v. United See 


97 See McDonald v. United States, 312 F.2d 847 


(D.C. Cir. 1062); Blocker v. United States, 274 
F.2a 572 oes Cir. 1050); Goforth v. United 
States, 209 F.2a 778 (D.C. Cir. 1959); United 
States v. Amburgey, 189 F. Supp. 687 (D.D.c. 1960). 


ay 2 wed at 3 
Ti/ 312 F.2d 847 (D.C. Cir. 1962). 
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In McDonald, this Court stated that "a 
mental disease or defect includes any abnormal con- 
a@ition of the mind which substantially affects mental 
or emotional processes and substantially impairs 
behavior fey tes Further, in addressing itself 
to the question of what constitutes "some evidence”, 
this Court expressed the view that "there can be no 
sharp quantitative or qualitative definition of 
tsome evidence.!" However, this Court went on to 
state that "some evidence" means more than a scin- 


tilla of evidence, but that it does not mean evidence 


of such weight as to require a Specs verdict of 
14/ 


acquittal when uncontroverted. 

Therefore, under Durham and McDonald, the 
defense of insanity has been raised when there is 
more than a scintilla of evidence presented at trial 
which shows that at the time the unlawful act was 
committed the accused was suffering from any abnormal 
condition of the mind which substantially affected 
his mental or emotional processes and substantially 
impaired his behavior controls. 

Ie7 312 F.2d at 851. (Emphasis added) This defi- 
nition was reaffirmed in Blocker v. United States, 
320 F.2d 800 (D.c. Cir. 19 . 


1 312 F.2d at 849. 
Th/ 312 F.2d at 849. 


In the instant case, the defense called 


three psychiatrists, Dr. Wilbur A. Hamman, Dr. 
Mauris M, Platkin and Dr. Dorothy S. Dobbs, each of 
whom had examined appellant during the pre-trial 
period at St. Elizabeths Hospital. 

Dr. Hamman, who was the first psychiatrist 
to testify, stated that in his opinion the appellant 
had been addicted to narcotics at the time the alleged 
criminal acts occurred. He further testified that, 
according to appellant's history, he had been addicted 
to narcotics since the late 1940's or early 1950's. 
Also, Dr. Hamman testified that appellant's behavior 
controls and emotional or mental processes would have 
been affected at the time the alleged criminal acts 


occurred because of the appellant's need for narcotics, 


and that this condition could cause appellant to pur- 


chase narcotics. 

Dr. Platkin, who was the second psychiatrist 
to testify, stated that in his opinion, the appellant 
was addicted to narcotics at the time the alleged 
eriminal acts occurred. He further testified that if 
the appellant was under extreme necessity to obtain 
narcotics, his emotional processes would be impaired, 
his behavior controls mignt ve impatred, and that such 


Ose 


could cause appellant to obtain narcotics "by pur- 
chase or any other means." 

The third psychiatrist to testify was 
Dr. Dobbs. Dr. Dobbs stated that in her opinion the 
appellant was addicted to narcotics at the time the 
alleged . criminal acts occurred. She further testified 
that, according to the appellant's chart, his use of 
narcotics went back to 1948 and that his addiction 
was documented at least as far back as 1955. In: re- 
sponse to a question regarding the extent to which the 


appellant used narcotics, Dr. Dobbs stated that, 


according to appellant's statements, he had used 


heroin at the rate of 3 or 4 shots per day, and some- 
times 8 or 9 shots per day. Finally, Dr. Dobbs tes- 
tified thet if appellant's need for narcotics was as 
serious as indicated, then, at the time the alleged 
criminal acts occurred, appellant's behavior controls 
would have been substantially impaired and his mental 
or emotional processes would have been substantially 
affected, and such condition would lead "to dealing 
in the narcotics trade.” 

Notwithstanding the above testimony of 
three psychiatrists, the District Court refused to 
instruct the jury on the defense of insanity when 
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specifically requested to do so by defense counsel. 
Clearly, their testimony should be con= 
sidered to be "some evidence” that the appellant was 
suffering from a diseased or defective mental con- 
dition at the time the alleged criminal acts were 
committed. Several decisions which have been 
decided by this Court bear this out. In Goforth Vv. 
United siniesi oe this Court held that evidence of 
delusions and the hearing of voices was "some evi- 
dence" sufficient to raise the defense of insanity. 
In Tatum v. United Steiego it was held to be plain 
error when the trial court did not instruct the jory 
on the issue of insanity when the accused testified 
that he did not remember committing the crime. In 
Campbell v. United Rees evidence that the accused 
was suffering from an "emotionally unstable person- 
ality" was considered sufficient to raise the defense 
of insanity. In Clark v. United stetea the fact 
that the accused testified that he "must have been 
insane” was considered sufficient to raise the defense 


of insanity. 


-C. Cir. 1959 
aGn Gabe. Issyl 
.c, Cir. 1962 
.C. Cir. 1958 


D 
D 
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Therefore, under Durham and McDonald, as 


reiterated in Blocker, this Court should hold that it 
was error for the District Court to refuse to instruct 
the jury on the defense of insanity on the grounds 

that the testimony of the psychiatrists concerning 
appellant's addiction to narcotics constituted "some 
evidence" that the appellant was suffering from a 
mental disease or mental defect at the time the alleged 


criminal acts were committed. 


2. 


District Court Erred in Refusing to Instruct 
The Jury on The Defense 0 ntrapmen en e 
Government's Bvidence Raised The issue OF 
Tnducement .L97 

20/ | 
In Sorrells v. United States, the U. S. 


Supreme Court stated that the underlying policy of the 
defense of entrapment is to prevent the Government 
from contending that the accused is guilty of a crime 
“where the government officials are the instigators 
21 
of his conduct." Therefore, this Court has held 
that if there is proof that the criminal act: were 
| 
the result of "inducement or active participation by 
For this portion of the Argument the Court's: 
attention is directed to the reporter's Trans- 
cript, pp. 5-50. 
20/ 287 U.S. 435 (1932). See Sherman v. United — 
States, 356 U.S. 369 (1958). 
21/ 287 U.S. at 452. 
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the government agent,” the burden is placed upon the 
Government "to defeat the claim of entrapment by | 
showing predisposition or readiness on the part of 
the accused to commit the offense." 2 

Further, once the issue of inducement is 
prought into the case by the conduct of the Govern- 
ment agent, it becomes-a factual issue for the fees 
"whether the accused was induced by the Government 
to engage in the condemned conduct or, on the con- 
trary, [whether the accused] availed himself of the 
opportunity to do what he was ready and predisposed 
to ao." Clearly, the Government's evidence, itself, 

can raise the issue of inducement, and in which ‘case 

the accused does not have to meet the burden of showing 
inducement because the Government has met this burden 
for nim 

Although the above principles have been 
established in this jurisdiction, no definite rule 
has been adopted in this Circuit to indicate what 
evidence will be sufficient to raise the issue of 


20/ Hansford v. United States, 303 F.2d 219, 203 


.Cc. Cir. 2). s of course inducement 
py an official which invokes the doctrine.” 
Johnson v. United States, 317 F.ed 127,128 


Cir. 
23/ Johnson Vv. United States, 317 F.2d 127, 130 
.c. Cir. 

o4/ 317 F.2d at 129, “fa. 2. 
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inducement and which, as a corollary, will require 


the trial court to instruct on the defense of en- 
trapment. Rather, on this matter, this Court has 
only gone so far as to state: "Whenever the defense 
is asserted on evidence which gives rise to a factual 
issue of inducement by the Government an instruction 
on entrapment should be given if requested .. ay 
However, this Court, under prior decisions, has hela 
that the issue of inducement was raised under factual 
circumstances which indicate that the Government's 
evidence in the instant case was sufficient to raise 
the issue of inducement. 

For example, in Hansford v. United sates, 
an officer of the Metropolitan Police Department 
testified that Government funds had been provided to 
a special employee to purchase narcotics from the 
defendant. The officer further testified that he saw 
the special employee hand the defendant the ODES where- 
upon the defendant handed a packet containing heroin 
to the special employee. On the basis of this testi- 
mony, this Court held: “Thus, the possibility of 


2T/ 
entrapment arose." 


2 wed at 129, f 2. 
pee 303 F.2d 219 (D.C. “Gar. 1962). 
27/ 303 F.2d at 220. 
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28/ 
Further, in Johnson v. United States, | 


ne 
this Court, in holding that the appellant was entitled 


to have the question of entrapment submitted to the 
jury, stated: 


"Tus the conduct charged as criminal 
could be found to be attributable to 
the action of the officer (1) in 
supplying Government funds for the 
purchase of the narcotics, (2) 

through the direct channel of an 
4ntermediary to the accused, (3) 
allowing the accused after the purchase 
ana in the presence of the officer to | 
retain some of the narcotics, (4) 

the officer at all times providing 
transportation for the execution of 

the plan."29/ 


Also, in Johnson, this Court stated: 


"Tnaucement of course may take dif- 
ferent forms. Here she evidence 

does not show, as sometimes is the 
case, that personal importuning or 
coercive tactics were used by the 
officer to persuade appellant. We 

do have, however, the furnishing 

dD e officer o vernment money, 
itselr a persuasive factor, to an 
intermediary acting tor the officer 

in carrying out the transaction, with | 
a 'reward! to the accused of a part 

of its fruit. This is enough to raise 
a factual issue of official inducement 
for the jury to decide one way or the 
other ."30/ ! 


Dad 107 (D.C. Cir. 1963). 
Ey 317 F.2d at 120. 
30/ 317 F.2d at 128. (Emphasis added) 
~ 7 = 


Moreover, the U. S. Supreme Court, in Lopez v. 
United ees case decided since Hansford and 
Johnson, indicated that the defense of entrapment is 
raised if there is “at least some showing of the kind 
of conduct by Government agents which may well have 
induced the accused to commit the crime Cneceae 
Therefore, based on Hansford, Johnson, and 
Lopez, it is submitted that the District Court erred 
in refusing to instruct the jury on the defense of 


entrapment in the instant case. On each of the 


three occasions when the alleged criminal acts 


occurred, the sale of heroin hydrochloride was alleg- 


edly sold to Agent Dillworth who was employed by the 
Federal Bureau of Narcotics in a plainclothes capa- 
city for the purpose of discovering persons dealing 

in narcotics traffic. On each occasion Agent Dillworth 
was accompanied by a special employee of the Federal 
Bureau of Narcotics who was hired as an informant. 

On each occasion Agent Dillworth admitted that he 

used Government funds to make the alleged purchases. 


(On the first occasion Agent Dillworth used $20, on 


SY Ss ~ 427 (1963). 
32/ 373 U.S. at 435. 


= 20) = 


the second occasion he used $30, and on the third 
occasion he used $100.) On each occasion Agent | 
Dillworth made the alleged purchases from the appellant 
while the appellant was being transported in the in- 


formant's automobile. 


Further, the testimony of Agent Dillworth 


showed that on the first occasion he asked the appellant 
for narcotics before any overture was'made to him by 
appellant; that on the second occasion he called the 
appellant to the informant's car and thereupon asked 
appellant for some heroin; and that on the third 
occasion he telephoned the appellant, and went to 
appellant's house, to obtain some heroin, Moreover, 
on the third occasion appellant did not produce any 
heroin until the informant, together with Agent Dill- 
worth, had taken the appellant to another address. 
Therefore, on the basis of these facts, all 
of which were brought out by the Government's evidence, 
this Court should hold that it was error for the 
District Court to refuse to instruct the jury on the 
defense of entrapment on the grounds that the Govern- 
ment's evidence raised the issue of inducement on 
each occasion when the alleged criminal acts transpired. 
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Conclusion 


. 


In view of the foregoing, appellant 


respectfully requests that this Court reverse the 


judgment herein and remand this case for a new 
trial for the errors assigned herein, or grant 
appellant such other and further relief as to this 


Court may seem just and proper. 


Respectfully submitted, 


Walter A. Slowinski 
Terry Nevel 

Counsel for Appellant | 
Appointed by this Court | 


Baker, McKenzie & Hightower 
901 Barr Building 
Washington, D. C. 20006 | 
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1. Where the evidence showed that: 


(a) appellant approached a special employee of the 
Bureau of Narcotics on the street and asked what 
he was doing “out here”, and after having been 
told in reply that the special employee was “Jook- 
ing” (ie., in the market to buy narcotics), appel- 
lant stated that he had “some of the best stuff in 
town”; 

(b) an undercover agent present at the scene, 
after hearing the foregoing conversation and rec- 
ognizing that appellant was in the business of sell- 
ing narcotics, offered to buy and did buy from 
him two bags of heroin; and 


(e) the same undercover agent, having made con- 
tact with appellant through the first sale as out- 
lined above, subsequently made two more purchases 
of narcotics from appellant; 


was there evidence of entrapment so as to require an in- 
struction to the jury? 


©. Where each of three witnesses for appellant (his 
only witnesses, all three of them psychiatrists) testified 
that appellant was addicted to narcotics and that his 
' addiction affected his “behavior controls” and “emotional 
processes,” and each psychiatrist further testified that 
in his professional opinion appellant was not suffering 
from a mental disease or defect, notwithstanding his ad- 
diction, on the dates of the offenses with which he was 
- charged, was there evidence of insanity so as to require 
an instruction to the jury? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18290 


CHRISP HEARD, JR., APPELLANT 
Vv 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Chrisp Heard, Jr., was charged in a nine-count in- 
dictment filed January 28, 1963, with violations of the 
federal narcotics laws: He was tried by a jury before 
Judge Curran of the District Court on October 21, 22, 
and 23, 1968. The jury found him guilty on all nine 
counts, and on December 6, 1963, he was sentenced to ten 
years in prison. Leave to appeal in forma pauperis was 
granted by the District Court. 


126 U.S.C. §4704(a) (counts 2, 5, and 8), 26 U.S.C. §4705(a) 
(counts 1, 4, and 7), and 21 U.S.C. §174 (counts 3, 6, and 9). 
Appellant was a second offender (see Information filed October 23, 
1963) and received the mandatory minimum sentence. See 26 U.S.C. 
§ 7237, 21 U.S.C. § 174. 


(1) 
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Events of October 22 


At trial George T. Dillworth, an agent of the Federal 
Bureau of Narcotics, testified that he had first met ap- 
pellant on October 22, 1962. On that day he was working 
in plain clothes as an undercover agent with a man named 
William Nichols, sometimes known as “Apples,” a special 
employee of the Bureau of Narcotics. The two men were 
riding in Nichols’ automobile in the Northwest section 
of the city. As they approached the intersection of 14th 
Street and Florida Avenue, N.W., Dillworth saw appel- 
lant crossing the street (Tr. 27). At about the same time 
appellant recognized Nichols and called to him. Nichols 
stopped at the intersection, and appellant, along with 
another man namer Buzzy,’ came over and got into the 
car (Tr. 7). Nichols did not invite them for a ride; as 
Agent Dillworth testified, “it was just one of those things 
—they just came over when he opened the car and I 
leaned forward and they got into the back seat” (Tr. 
29). Dillworth and appellant did not recognize each 
other (Tr. 28). Dillworth had first heard of appellant 
about three months earlier (Tr. 23-24), but at the time 
appellant got into the car Dillworth did not know who he 
was (Tr. 28). 

Appellant began the conversation by asking Nichols, 
“What are you doing out here?” Nichols replied that he 
was “looking”—i.e., out to purchase some heroin. Dill- 
worth continued: 


After Mr. Nichols said he was looking, Mr. Heard 
said he had some of the best stuff in town. He said, 
“What are you going to do?” And I spoke up and 
said, “I don’t know about anybody else, but I will 
take two bags.” (Tr. 7-8) 


2 Buzzy was never identified further, although at one point (Tr. 
50) it was suggested that his name might instead have been Buster. 
In any event, his role in the transaction seems to have been com- 
pletely passive. He was not present on October 24 or 26 when 
appellant sold more narcotics to Agent Dillworth. 
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Agent Dillworth then gave appellant $20 in government 
advance funds, and appellant handed to Dillworth two 
glassine envelopes, each sealed with Scotch tape and con- 
taining a quantity of white powder (Tr. 8), which sub- 
sequent analysis (Tr. 61-62) revealed to be a mixture 
containing heroin hydrochloride. 

Throughout this entire transaction the car continued on 
its way to nowhere in particular, with Nichols at the 
wheel. Near the corner of 7th and T Streets, N.W., 
having concluded his business, appellant left the auto- 
mobile (Tr. 34). Prior to his departure, however, he 
wrote his name, address, and telephone number on an 
envelope and handed it to Nichols (Tr. 8-9), advising 
him to “call at this number” (Tr. 8) if he wanted to 
get in touch with appellant. Nichols later gave the enve- 
lope to Dillworth, and it was offered into evidence at the 
trial (Tr. 9-10, 69). 


Events of October 24 


Two days later Dillworth and Nichols were riding 
around the same neighborhood with the same purpose in 
mind? when they again encountered appellant in the 
vicinity of 18th and V Streets, N.W. (Tr. 12, 39). Agent 
Dillworth * saw appellant and called to him, and appellant 
came over and got into the car (Tr. 12, 41). As the car 
continued on its journey the two passengers engaged in 


3 Agent Dillworth was not specifically looking for appellant (Tr. 
47). 
Q. You were looking for persons to purchase narcotics from? 
A. If they were willing to sell. (Tr. 38-39) 


+The previous day, October 28, Nichols had told appellant that 
Dillworth was his cousin George and that he might possibly wish 
to purchase more narcotics (Tr. 28, 37). Dillworth was not present 
during this conversation and testified as to what Nichols had told 
him about it. When they met again on October 24 appellant ad- 
dressed Dillworth as “George” (Tr. 44). Dillworth knew appellant’s 
name because appellant had written it on the envelope which he gave 
to Nichols at the original meeting on October 22 (Tr. 40). On 
that occasion, when appellant and Buzzy got into the car with the 
others, there had been no introductions (Tr. 29). 
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conversation. Dillworth asked appellant if it would be 
possible for him to obtain some loose “stuff” (i.e., heroin), 
preferably in large quantity; in narcotics parlance, Dill- 
worth said that he wanted to “get next to some weight” 
(Tr. 13, 41). The agent testified: 


At the time he told me it was almost impossible 
to obtain any loose stuff or any amount of weight, 
but if I would meet him at six o’clock he would sell 
me 25 bags for $190. 

Q. Now, what did you say to him then? 

A. I told him I would have to think about it. I 
would try to get the money together and I would 
meet him at six o’clock, and then he asked me, “Do 
you want any now”, because he said he had only 
five bags left and I told him I would buy three bags, 
so I gave him $30 and he handed me three glassine 
paper packets each containing the white powder. 
(Tr. 18-14) 


The white powder, of course, turned out to be a heroin 
mixture (Tr. 61-62). Soon the car stopped, and appel- 


lant went on his way. The six o’clock rendezvous evident- 
ly was not kept, because there is no further mention in 
the testimony of such a meeting. 


Events of October 26 


On October 26 Agent Dillworth placed a call to the 
telephone number which appellant had written on the 
envelope. Dillworth recognized appellant’s voice when he 
answered the phone (Tr. 17). He told appellant that he 
would not be able to accept appellant’s offer of twenty- 
five bags for $190 but that he could purchase twelve bags 
for $100. Appellant told Dillworth to come to his house 
and to bring Nichols with him. The two men, again in 
Nichols’ car, proceeded to the address written on the 
envelope (Tr. 9, 18). Appellant came out of the house, 
got into the car, and directed Nichols to another address 
about five blocks away where it would be “safe” to 
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transact their business. After they arrived at their 
destination, appellant got out of the car, walked up on the 
porch of a nearby house, and knocked on the door. No 
one answered his knock, and Dillworth did not see him 
talking to anyone. He returned to the car and got in, 
sitting in the back seat. At that time Dillworth gave him 
$100 and appellant handed the agent twelve glassine 
packets with white powder in them (Tr. 19), which 
proved to be 1660 milligrams of mixture and contained 
a total of 188.9 milligrams of pure heroin (Tr. 62-68). 


Psychiatric Testimony 


Appellant himself did not testify. His entire defense 
rested on the testimony of three psychiatrists from Saint 
Elizabeths Hospital: Dr. Wilbur A. Hamman, Dr. Mauris 
M. Platkin, and Dr. Dorothy S. Dobbs. All three had 
examined appellant at a medical staff conference on June 
18, 1968, and all three testified that he was addicted to 
narcotics during the period of October 22 through 26, 


1962 (Tr. 77, 84, 91). Each was asked in turn whether 
in his opinion appellant’s “behavior controls” and “emo- 
tional processes” might have been affected in October 
1962 by his addiction. Dr. Hamman testified that they 
would be so affected. 


Q. In what fashion would they [appellant’s be- 
havior controls] be affected? 

A. My best analogy would be the same way the 
behavior controls in the person thirsty in the desert 
would be affected—he would want water. 

Q. Would you say, again, with respect to the same 
period of time and the same circumstances, would 
his emotional processes be affected? 

A. Same answer. 

Q. Would your analogy be the same? 

A. Yes. (Tr. 80-81) 


5 Appellant said, however, that he had the narcotics with him 
before he left home (Tr. 18). 
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Dr. Platkin disagreed somewhat: 


Q. .. . [H]aving drug addiction, would his be- 
havior controls be affected by, or impaired by that 
drug addiction? 

A. Not significantly. The question, I think, would 
have to be a little more specific, but in general I 
would say no. 

Q. In what fashion would you say it would have to 
be more specific? 

A. Well, if he was under extreme necessity to ob- 
tain a fix, to use the common term— 


* * * * 


Q. If he was in need of a fix, would his behavior 
controls then be impaired? 

A. Limited, they might be impaired. 

Q. Would his emotional process be impaired? 

A. Yes, I think they would. 


* * * * 


Q. ... [If he were in need of a fix, as you put it 
—-would this cause him to purchase narcotics? 


* * * * 


A. Well, I suppose you could say that it would. 
If he is looking desperately to obtain a certain sub- 
stance, he would obtain it by purchase or any other 
means. (Tr. 84-86) 


Finally, Dr. Dobbs testified: 


Q. Doctor, in this condition would his behavior 
controls be substantially impaired? 

A. As a result of the heroin or of the active 
process of the addiction in which case he might need 
a fix, to use the slang term, yes, they would be. 

Q. And would his mental or emotional processes 
be substantially affected? 

A. For the same reason, yes. (Tr. 93) 


Appellant’s counsel tried persistently but vainly to es- 
tablish that this alleged impairment of appellant’s be- 
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havior controls and emotional processes amounted to an 
“abnormal condition of the mind.” None of the three 
psychiatrists would allow themselves to be thus led down 
the primrose path. Dr. Hamman would not go beyond 
his analogy of the thirsty man in the desert; when asked 
whether the condition of appellant’s mind was “normal,” 
he repiled, “I can’t answer it” (Tr. 81). Dr. Platkin, 
when asked whether appellant’s mental condition was 
“abnormal in any way,”’ replied: 


It would not be abnormal with respect to his 
normal condition but abnormal with respect to the 
specific circumstances in which he found himself. 
What I am saying is, anyone in a similar circum- 
stance would be acting not as he normally does. (Tr. 
86) 


Dr. Dobbs testified : 


Q. And would you consider this condition [ze., 
appellant’s condition in his addicted state] to be an 
abnormal condition of the mind? 


MR. LOWTHER: Wait a minute—wait a min- 
ute. To that question, I will object, if Your Honor 
please. 

THE COURT: I will let her answer. Was it ab- 
nomal in the sense it is a mental disease or mental 
defect? 

THE WITNESS: Abnormal in that it is not nor- 
mal. Abnormal in the sense it is a mental disease 
in and of itself, no, it is not, Your Honor. (Tr. 93) 


The other two psychiatrists were in agreement with 
Dr. Dobbs as to the absence of mental disorder. Dr. 
Hamman testified both on direct examination, in answer 
to a question from the court (Tr. 78), and on cross-ex- 
amination (Tr. 82) that in his opinion appellant, although 
addicted to narcotics, was not suffering from a mental 
disease or defect in October of 1962. Dr. Platkin testi- 
fied to the same effect on cross-examination (Tr. 86-87). 
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Appellant offered no evidence other than the testimony 
of the three psychiatrists. His counsel requested instruc- 
tions on entrapment and on insanity, poth of which the 
court refused to give (Tr. 95-96). 


STATUTES INVOLVED 


Title 21, § 174, United States Code, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense 
(as determined under section 7237 (ce) of the Internal 
Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years, 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, § 4704 (a), United States Code, provides: 


stamped package; 
tax paid stamps f 
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facie evidence of a violation of this subsection by 
the person in whose possession the same may be 
found. 


Title 26, § 4705(a), United States Code, provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, 
on a form to be issued in blank for that purpose by 
the Secretary or his delegate. 


SUMMARY OF ARGUMENT 


Only those theories of defense which are supported by 
evidence need to be submitted to the jury. Neither en- 
trapment nor insanity was established or even raised by 
the evidence in this case. The defense of entrapment does 
not protect the “unwary criminal” from being given op- 
portunities to mature his felonious plans. The uncon- 
tradicted testimony of Agent Dillworth clearly showed 
that appellant was ready and willing on October 22 to sell 
narcotics to anyone in the market to buy them. Indeed, 
it was appellant who made the first’ contact with Dill- 
worth and, like any good salesman eager to make a sale, 
advertised his merchandise as “some of the best stuff in 
town.” Again on October 24, it was appellant who in- 
itiated the transaction which resulted in another sale. 
The fact that Dillworth telephoned appellant on October 
26 and offered to buy narcotics from him is immaterial, 
for appellant’s criminal predisposition had already been 
made abundantly plain. This Court has held that an offer 
to buy narcotics from someone who already has them in 
his possession for sale does not constitute entrapment 
and does not call for an entrapment instruction. 

The testimony of appellant’s own witnesses not only 
failed to raise the issue of insanity but affirmatively de- 
nied it. The fact that his addiction to narcotics affected 
his “behavior controls” and “emotional processes” does 
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not transform his addiction from a physical into a mental 
illness. The law does not recognize any physical ailment 
which absolves the sufferer of criminal responsibility. 
Appellant cannot be relieved from the legal consequences 
of his wrongful acts without some showing from which 
the jury might conclude that he was suffering from a 
recognized mental disease at the time of his offenses. 
Although drug addiction can be and frequently is symp- 
tomatic of mental illness, no showing of any such re- 
lationship between mental illness and addiction was made 
here. Addiction has been recognized by this Court as a 
possible element in an insanity defense. It has not been 
recognized as a mental illness. There being no evidence 
of insanity, the trial court properly refused to instruct 
the jury on the issue. 


ARGUMENT 


1. There was no evidence of entrapment 
(Tr. 5-50, 70, 96) 


The defense of entrapment is recognized by the courts 
as a protection for the “unwary innocent” but not for 
the “unwary criminal.” Sherman vV. United States, 356 
U.S. 369, 372 (1958). It is designed to prevent the man- 
ufacturing of crime by law enforcement agents; it does 
not preclude them from affording an opportunity to com- 
mit an offense to one who is already predisposed to do so. 
The Government’s uncontradicted evidence in this case 
clearly demonstrates such a predisposition in appellant, 
so that the court’s refusal to instruct the jury on entrap- 
ment was quite proper. 

Two questions of fact arise in any case where entrap- 
ment is claimed: “(1) did the agent induce the accused 
to commit the offense charged in the indictment; (2) 
if so, was the accused ready and willing without per- 
suasion and was he awaiting any propitious opportunity 
to commit the offence.” United States v. Sherman, 200 
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F.2d 880, 882 (2d Cir. 1952). In the instant case the 
second question is the more important.? The evidence 
shows that appellant was indeed “ready and willing with- 
out persuasion” to sell narcotics to any suitable purchaser 
and that he was merely “awaiting any propitious oppor- 
tunity” to do so. It was appellant who approached Nichols 
and Dillworth on October 22. It was appellant who began 
the conversation by asking Nichols what he was doing in 
the neighborhood. Upon learning that Nichols was “look- 
ing” for narcotics, appellant, advertising his wares, pro- 
claimed that he had “some of the best stuff in town” and 
asked Nichols what he proposed to do about it. Only then 
did Dillworth speak up and offer to buy two bags. Appel- 
lant immediately produced two glassine packets of heroin 
and sold them to Dillworth, a man whom he had just met 
a few minutes earlier and whose name and identity were 
obviously of no concern to him. Appellant did not even 
exhibit “the natural hesitancy of one acquainted with the 
narcotics trade.” Sherman Vv. United States, supra at 371, 
Clearly he was willing and eager to sell, and Dillworth 
merely provided him with a ready market. 

Similarly on October 24 appellant again set the wheels 
in motion for a sale. This time it was Dillworth who 
first saw appellant and called to him. Dillworth explored 
with appellant the possibility of “getting next to some 
weight.” After they had concluded their discussion, ap- 
pellant on his own initiative asked Dillworth, “Do you 
want any now? ”, stating that he had only five bags left. 
Dillworth offered to buy and did buy three of them. 
Again appellant demonstrated his “willingness to [com- 
mit a criminal offense], as evinced by ready com- 
plaisance.” United States v. Becker, 62 F.2d 1007, 1008 
(2d Cir. 1933). Dillworth simply gave him an oppor- 
tunity to execute his criminal design. The evidence shows, 
without contradiction by appellant, that on both of these 


¢ Appellee assumes arguendo that the answer to the first question 
is in the affirmative. See Trent v. United States, 109 U.S. App. D.C. 
152, 154 n.2, 284 F.2d 286, 288 n.2 (1960), cert. denied, 365 U.S. 
889 (1961). 
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occasions appellant already had narcotics in his possession 
for sale before he ever saw the agent. Each time they 
met only by chance, not by prearrangement. Appellant was 
not entrapped into carrying with him a supply of heroin 
conveniently packaged in glassine envelopes. Like Hosley 
Berry, “he was in business.” He saw “a good oppor- 
tunity to do some of the very business he was equipped 
and so ready to transact.” Berry v. United States, —— 
U.S. App. D.C. ——, ——, 324 F.2d 407, 408-409 (1963). 

The factual situation on October 26 was slightly dif- 
ferent, but the differences are not significant. The fact 
that Dillworth telephoned appellant and offered to buy 
twelve bags of heroin is immaterial to the question of 
entrapment. Appellant’s predisposition to traffic in nar- 
cotics had already been abundantly demonstrated. Dill- 
worth was giving him one more opportunity to commit 
the crime which he was so willing to perpetrate. When 
they left appellant’s house to go to a safer place to trans- 
act their business, appellant by his own admission’ al- 
ready had the narcotics with him which he subsequently 
sold to Dillworth—not just a few capsules, incidentally, 
but twelve bags containing 138.9 milligrams of pure 
heroin. 

This Court has consistently held that an offer to buy 
narcotics from someone who already has narcotics in his 
possession for sale and is ready and willing to sell them 
does not constitute entrapment. Berry v. United States, 
supra; Fletcher v. United States, 111 U.S. App. D.C. 192, 
295 F.2d 179 (1961), cert. denied, 368 U.S. 993 (1962) ; 
ef. Hansford v. United States, 112 U.S. App. D.C. 359, 
303 F.2d 219 (1962). Moreover, evidence of such an offer 
under such circumstances does not even call for an en- 
trapment instruction. Berry v. United States, supra. 
Counsel’s request for such an instruction was without 
foundation and was properly denied.* “The mere self- 


7 See footnote 5, supra. 


8 Johnson v. United States, 115 U.S. App. D.C. 63, 317 F.2d 
127 (1963), upon which appellant strongly relies, is factually dis- 
tinguishable. Johnson purchased narcotics from an unknown source 
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serving statement of counsel suggesting entrapment is 
not sufficient to cast doubt on the plain evidence that ap- 
pellant was engaged in the traffic and ready, willing and 
able to make immediate delivery.” Fletcher v. United 
States, supra at 194, 295 F.2d at 181. 

“Tt is well settled that the fact that officers or em- 
ployees of the Government merely afford opportunities 
or facilities for the commission of the offense does not 
defeat the prosecution. Artifice and stratagem may be 
employed to catch those engaged in criminal enterprises.” 
Sorrells v. United States, 287 U.S. 435, 441 (1932). This 
is not a case where “the Government [played] on the 
weaknesses of an innocent party and [beguiled] him into 
committing crimes which he otherwise would not have 
attempted.” Sherman v. United States, supra at 376. 
Rather, this is a case where a Government agent, quite by 
chance, came upon an individual already predisposed to 
commit a criminal offense and actively looking for an 
opportunity to do so. The agent merely gave him three 
such opportunities. Appellant was not entrapped.’ 


and resold them to a special employee. The purchase was made with 
government funds advanced by a Narcotics Squad officer to John- 
son, with the special employee acting as an intermediary, and John- 
son was allowed to keep one capsule as a payment or reward for 
having made the purchase, Johnson, the special employee, and the 
officer were transported in the officer’s car to the source of supply; 
without such transportation the sale could not have been effected. 
In the case at bar the facts are different. There was no inter- 
mediary in any of the three sales here; except for being the means 
by which appellant and Dillworth met, Nichols was merely a passive 
observer at all times. There was no special benefit to appellant for 
selling his narcotics. His only reward presumably was that of any- 
one engaged in ordinary commercial intercourse: profit. Nichols’ 
car was involved in each sale, but only for convenience or “safety” 
and never “for the execution of the plan” as in Johnson. The only 
similarity is in the use of government money, and in the instant 
case the circumstances were quite different. Appellee has found 
no case in this jurisdiction, not even Hansford, supra, holding that 
the mere use of government funds, coupled with the introductory 
assistance of a special employee, requires submission of the en- 
trapment issue to a jury. 


® Appellee further submits that if this court finds no need for 
an entrapment instruction as to any one of the three transactions, 
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2. There was no evidence of insanity 
(Tr. 76-87, 90-96) 


In Davis v. United States, 160 U.S. 469 (1895), the 
Supreme Court established the principle that the intro- 
duction of “some evidence” of insanity in a criminal pro- 
ceeding is sufficient to raise the issue of insanity as a de- 
fense. Insanity in this jurisdiction means that 
at the time of the commission of the offense 
the accused must have been suffering from a 
mental disease or defect of which his crime was the 
product. Durham v. United States, 94 U.S. App. D.C. 
228, 214 F.2d 862 (1954). The term “mental disease 
or defect” as defined by this Court “includes any ab- 
normal condition of the mind which substantially affects 
mental or emotional processes and substantially impairs 
behavior controls.” McDonald v. United States, 114 US. 
App. D.C. 120, 124, 312 F.2d 847, 851 (1962) (emphasis 
added). 

Applying these rules to the case at bar, one ean readily 
see that the issue of insanity was not even raised at ap- 
pellant’s trial. The idea that narcotics addiction per se 
is a mental illness has been rejected by this Court in 
Horton v. United States, 115 U.S. App. D.C. 184, 317 
F.2d 595 (1963). Evidence of addiction, when accom- 
panied by other evidence of mental disorder, can in ap- 
propriate cases present a jury issue. Rivers v. United 
States, —— U.S. App. D.C. —-, —— F.2d —— (No. 
17950, decided March 5, 1964); Hightower v. United 
States, —— U.S. App. D.C. —, 325 F.2d 616 (1963) ; 


it must affirm appellant’s conviction. Hirabayashi v. United States, 
320 U.S. 81 (1943); Redfield v. United States, U.S. App D.C. 

, —— F.2d —— (No. 17818, decided January 30, 1964); 
Heinecke v. United States, 111 U.S. App. D.C. 98, 294 F.2d 727, 
cert. denied, 368 U.S. 901 (1961). The fact that appellant re- 
ceived a general sentence of ten years rather than individual 
sentences on each count is immaterial, since the ten-year sentence 
which the court imposed did not exceed the maximum which could 
have been imposed on any single count and was, in fact, the 
mandatory minimum under each of counts 1, 8, 4, 6, 7 and 9. 
ose v. United States, 111 U.S. App. D.C. 234, 296 F.2d 356 
1961). 
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Horton v. United States, supra; Martin v. United States, 
109 U.S. App. D.C. 88, 284 F.2d 217 (1960). Mere ad- 
diction without more is never sufficient to bring a case 
within the purview of Davis and Durham. 

The fact that appellant’s addiction to narcotics affected 
his “behavior controls” and “emotional processes” does 
not elevate addiction to the level of mental illness. An 
addict’s dependence on drugs, although it may have its 
psychological aspects,” is largely physical and physio- 
logical. Dr. Hamman’s analogy is a sound one. The 
addict craves narcotics as a thirsty man craves water. 
Such craving, however, does not absolve the addict of his 
criminal responsibility for engaging in the illicit narcotics 
traffic, any more than it would absolve the man suffering 
from thirst if he were to buy or sell contraband fluids. 
“The law has no separate concept of a legally acceptable 
ailment which per se excuses the sufferer from legal 
liability.” Carter v. United States, 102 U.S. App. D.C. 
227, 236, 252 F.2d 608, 617 (1957). Granting that ad- 
diction is accompanied by very strong, perhaps overpower- 
ing physiological drives, in obedience to which the addict 
is prompted to buy and perhaps to sell narcotics, neverthe- 
less appellee submits that he cannot be relieved from the 
legal consequences of his wrongful acts in the absence 
of some showing from which the jury might conclude 
that he was suffering from a recognized mental disease 
at the time of his offenses. No such showing was made 
here. On the contrary, every one of appellant’s own wit- 
nesses affirmatively testified that appellant was not suf- 
fering from any mental disease or defect on October 22, 
24, and 26, 1962." Evidence of insanity must be “more 


10See U.S. DEPT. OF HEALTH, EDUCATION & WELFARE, MENTAL 
HEALTH MONOGRAPH No. 2, Narcotic Drug Addiction 3 (1963) see 
generally ABA-AMA JoINT COMMITTEE ON Narcotic DRucs, DRUG 
ADDICTION: CRIME OR DISEASE? (1961). 


21 For this reason none of the cases cited by appellant in support 
of his position (Brief for Appellant, 25) are in point. In each 
case there was a showing that the defendant was suffering from 
some disorder of the mind, not merely a strong physiological compul- 
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than a scintilla.” McDonald v. United States, supra at 
122, 312 F.2d at 849. In the instant case it did not 
even amount to a scintilla; it was a minus quantity. 

A significant case dealing with the relationship between 
addiction and mental illness is Hightower V. United 
States, supra. Hightower, an addict, was charged with 
grand larceny and assault; he had stolen some suits 
from a department store and assaulted the store detective 
who apprehended him. His defense was insanity. Dr. 
Dobbs and Dr. Hamman testified that he suffered from a 
mental disease, “a personality disorder of severe propor- 
tions,” and that his crimes were its product. The con- 
clusion as to productivity, however, was reached by an 
indirect sequence of reasoning.” In the opinion of both 
psychiatrists Hightower’s addiction to narcotics was 
symptomatic of his mental illness. They testified that 
his extreme anxiety, his depression, his feelings of in- 
adequacy, all characteristic of his particular type of ill- 
ness, were partially relieved by his use of heroin. His 
dependence on narcotics led him to steal in order to obtain 
money to support his habit. This was the extent of the 
evidence sustaining Hightower’s defense.* It is note- 
worthy that the defense was based not on addiction but 
on the mental illness underlying that addiction. Note- 
worthy also is the fact that in the instant case the same two 
psychiatrists, joined by a third, found no underlying 
mental illness. The decisions in Hightower and Horton, 
reaffirmed very recently by Rivers, supra, are as far as 


this Court has gone in recognizing narcotic addiction as 


sion. While the evidence in some cases (e.g., Clark v. United States, 
104 U.S. App. D.C. 27, 259 F.2d 184 (1958) ) was not always too 
strong, at least an affirmative showing of insanity was made in 
every instance. 


12 325 F.2d at 618-619 n.3. 


18 Despite this evidence the trial court, sitting without a jury, 
found Hightower guilty. There was other psychiatric testimony 
to the effect that the particular personality disorder from which 
he suffered was not a mental disease. This Court affirmed the con- 
viction. See 325 F.2d at 619 n.4. 
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a possible element in an insanity defense. The instant 
case should take the Court no further. The trial court 
correctly observed: “There are many cases in which an 
act committed by a person is abnormal, but does not fall 
within the range of mental disease or mental defect” (Tr. 
96). This is such a case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JosEPH A. LOWTHER, 
JOHN A. TERRY, 
Assistant United States Attorneys. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,290 


CHRISP HEARD, JR., 
APPELLANT, 
Vv. 
THE UNITED STATES OF AMERICA, 
APPELLEE, 


REPLY BRIEF FOR APPELLANT 


aby 
District Court Erred in 
Refusing to Instruct the 


Jury _on the Defense of Insanity. 
Appellant admits, as contended by appellee, 


that narcotics addiction per se does not constitute a 


"“nental disease or mental defect" in this jurisdiction. 


However, it must also be admitted that if appellant, 


because of his addiction, was suffering from any 
abnormal condition of the mind which substantially 
affected his mental or emotional processes and sub- 
stantially impaired his behavior controls, then, in 
this jurisdiction, appellant was not responsible for 
his alleged criminal acts if the same were the pro- 
duct of such wena Further, appellant contends 
that the testimony of the psychiatrists in the instant 
case with respect to the extent of appellant's addic- 
tion, the effect of appellant's addiction upon his 
mental or emotional processes and behavior controls, 
and the casual connection between appellant's addic- 
tion and the alleged criminal acts, was sufficient to 
constitute “some evidence" of insanity, as defined in 
this jurisdiction, and that, therefore, an issue for 


the jury was presented on the defense of insanity. 


Appellee oe that none of the cases 
2 


cited by appellant, in support of appellant's con- 


7I7 MeDonald v. United States, 312 F.2d 847 (D.C. Cir. 
1962). Appellant sees no useful purpose in dealing 
in diagnostic conclfsions as the appellee seeks to 
do in its Brief. Rather, appellant grounds his 
position on insanity as legally defined in this 
jurisdiction. See Blocker v. United States, 320 
F.2d 800 (D.C. Cir. 1963). 

_2/ See cases cited on page 25 of appellant's Brief. 
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tention that "some evidence” of insanity was present 
in this case, are in point because each psychiatrist 
testified that, in his or her opinion, appellant was 
not suffering from a mental disease or defect. This 
contention is without merit. The issue on this appeal 
is insanity as an issue for the jury and not insanity 
as a matter of law. This being so, appellant has cited 
cases in which this Court considered the question of 
what evidence is sufficient to raise the defense of 
insanity as an issue for the jury. For this reason, 
the cases cited by appellant are in point. 

The fact that each psychiatrist testified that, 
in his or her opinion, the appellant was not suffering 
from a mental disease or defect does not defeat the 
relevancy of the cases cited by appellant when the issue 
involved is insanity as a question for the jury. | If 


there is "some evidence" of insanity presented at trial, 


then, irrespective of the conclusional opinions of 


pyschiatric experts, the issue of insanity is one to 


be determined by the jury. Under such circumstances, 
the jury is free to accept, or reject, the conclusional 


-~3- 


opinions of the psychiatrists. 
In taking the position that the defense 
of insanity was not raised in this Ge appellee 


relies on Horton v. United States, Rivers v. United 


— nb, 
States, Hightower v. United States, and Martin v. 


United seen = Appellant submits that none of these 
cases can be cited on this appeal to support appellee's 
contention. 
In Horton the trial court instructed the 

jury on the defense of insanity and this Court was 
concerned with the trial court's denial of a motion 
for mistrial. In Rivers the trial court instructed 
the jury on the defense of insanity and this Court 
was concerned with the trial court's denial of a motion 
for acquittal on the ground of insanity and the trial 
court's refusal to instruct on Deskipie impulse. In 
Hightower the accused was tried before a judge without 
"37 MeDonald v. United States, 312 F.2d 847 (D.C. Cir. 

2); Campbell v, United States, 307 F.2d 597 (D.C. 


Cir. 1962). 
4/ 317 F.2d 595 (D.C. Cir. 1963). 


=, No. 17950, D.C. Cir., March 5, 1964. 
/ 325 F.2d 616 oe Cir. a 


"7/ 284 F.2d 217 (D.C. Cir. 1960 
= ofl) 


a jury and, moreover, that case involved attempted 
theft of five suits of clothing and assault which 
could only be indirectly connecked with narcotics 
aceite In Martin the trial court instructed 

the jury on the defense of insanity and, although 

this Court did, in part, consider whether there was 
sufficient evidence to raise a jury issue, the greunds 
for appeal were that the trial court erred in its 
instructions to the jury and refused to direct a judg- 


ment of acquittal. 


3. 


District Court Erred in Refusi to Instruct 
the Jury on the Defense of Entrapment. 
Appellant admits that this Court has cited 


with approval that portion of the sy of the Second 


—! 
Circuit in United States v. Sherman which states that 


37 Appellee relies heavily on Hightower to support its 
position in spite of the fact that the opinion of 
this Court in that case was concerned with factual 
issues which would ordinarily have been determined 
by a jury. See 325 F.2d at 619, n. 4. 

_9/ 200 F.2d 880, 882 (2a Cir. 1952}. 
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two questions of fact arise when entrapment is claimed: 
"(1) did the agent induce the accused to commit the 
offence charged in the indictment; (2) if so, was the 
accused ready and willing without persuasion and was 


he Steele propitious opportunity to commit the 
10 


offence," 


However, appellant submits that the first 
question, i.e., inducement, is of primary importance 
on this appea® and not the second question, i.e., dis- 
position of the accused, as contended by appellee. 

The issue in the instant case is entrapment 
as an issue for the jury, not entrapment as a matter 
of law. Appellant does not eentend on this appeak? that 
the evidence established entrapment as a matter of law, 
Rather, appellant contends that the testimony of the 
Government's witness, Dillworth, raised the issue of 
inducement and the jury "could have found that the 
effense[s] as here charged was [were] 'the product of 


11/ 
the creative activity' of the police.” _ 


107 See Johnson v. United States, 317 F.2d 127 (D.C, 
Cir. 1963); Hansford v. United States, 303 F.2d 
219 (D.c. Cir. 1962). 

11/ Smith v. United States, No. 17106, D.C. Cir., 
February 20, 1964, 


e/a 


This Court made it abundantly clear in | 
Johnson v, United states that if the evidence raises 
the issue of inducement, it is the duty of the trial 
court to charge the jury en the defense of entrapment 
upon being requested to do seo. Since in the instant 
ease the trial court refused to instruct the jury on 
entrapment, appellee misplaces the emphasis of the 
entrapment argument on this appeal by making the 
erroneous assertion that the question invélving the 
disposition of the accused, and not the questien of 
inducement, is more important. In so Ey appellee 


fails to consider Lopez v. United states” which is 


important in this case because of its discussion of 
what evidence is sufficient to raise the tssue of ine 
ducement, 

Finally, to develep its argument against the 
defense of entrapment, appellee relies heavily en Berry 
T27 317 F.od 187 (D.C, Cir. 1963). 

T3% 373 U.s. 427 (1963). 
= = 
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v. United States. Appellant contends that case in- 


ee ed 
volved open and direct sales of narcotics on a public 
street, Appellant submits that in this case the ine 
volvement of the informant's automobile on each 
occasion, in and of itself, makes Berry materially 
dissimilar, 
Conclusion 

In view of the foregeing, appellant respecte 
fully requests that this Court reverse the judgment 
herein and remand this case fer a new trial fer the 
errors assigned herein, er grant appetlant such other 
and further relief as to this Court may seem just and 
proper. 

Respectfully submitted, 


Walter A. Slewinski 
Terry Nevel 

Counsel for Appellant 
Appointed by this Court 


Baker, McKenzie & Hightower 
901 Barr Building 
Washington, D, C. 20006 


I47 307 F.2d 407 (D.c. Cir, 1963). 
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On December 6, 1963, Petitioner was adjudged 
guilty by the U.S. District Court for the District of 
Columbia on all counts of a nine-count indictment charging 
illegal possession, sale and 4mportation of narcotic drugs. 
An appeal was granted and, on May 15, 1964, Petitioner's 
cause was argued before a three-judge panel of this Court 
wherein Petitioner contended that the District Court erred 
in refusing to instruct the jury on the issue of entrapment 
and in refusing to instruct the jury on the issue of 
criminal responsibility. Trial counsel had requested in- 
structions on both issues. On December 17, 1964, a deci- 
sion was rendered in this cause wherein the panel unanimously 
held that the District Court did not err in refusing to 
instruct the jury on the issue of entrapment and wherein 
4t was held by a majority of the panel, with one judge 
dissenting, that the District Court did not err in refusing 
to instruct the jury on the issue of criminal responsibility. 


For purposes of this petition, Petitioner does 


not allege error with respect to the findings of the panel 
with respect to the issue of entrapment. However, Peti- 
tioner does contend that the majority holding of the panel 
with respect to the issue of criminal responsibility is 
erroneous. 

The issue which Petitioner respectfully requests 


this Court consider en banc 1s whether undisputed evidence 
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of long continued use of narcotic drugs, supported by . 
expert testimony raising the possibility of mental iliness, 
is sufficient to raise the issue of criminal responsibility, 
regardless of the fact that the accused was not deprived 

of narcotics at the precise moment of the offense. In 

this cause, two judges, citing McDonald v. United States, 
114 U.S. App. D.C. 120, 312 F.2d 847 (1962), and Brown v. 
United States, ____ U.S. App. D.C. ___, 331 F.2a 822 (1964), 


have answered this issue in the negative, and one judge, 


also citing McDonald and Brown, has answered this issue in 


the affirmative. 

Because of the novel nature of the issue, its 
fundamental importance in the progressive administration 
of the law, and the completely antithetical opinions | 
rendered with respect to the same, Petitioner respectfully 
submits that the matter is a proper subject for en banc 
consideration. 


Respectfully submitted, » 


Walter A. Slowinski 
Terry Nevel 

Counsel for Appellant 
Appointed by this Court 


Baker, McKenzie & Hightower 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 
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